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Bolstering Competition in the
International Remittance Market: A
Proposal for Reforming the Current
Regulatory Licensing Framework
Governing Money Transmission
Businesses
Leslie Gutierrez*
State licensing requirements for money transmission businesses
involved in international remittances have allowed key players
Western Union andMoneyGram to benefit from the high demand for
remittancesand the lack of competition by enabling these entities to
impose inflated prices on migrant consumers. With the growth of
remittance flows and the rise of technological innovations, such as
Internet and mobile payments, the current state-by-state licensing
requirements for money transmission businesses prove to be overly
burdensome and expensive and, ultimately, a barrier to entry for
small businesses and start-ups. This note proposes to replace the
current money-transmitting state licensing framework with a single,
federal licensingrequirementin order to increasemarket competition
andprovide more reasonableprices to consumers. Federallicensing
would alleviate the burden of varying state licensing requirements
while still allocating to the states control of money transmission
businesses through oversight of compliance with state consumer
protectionregulations.
I. INTRODUCTION
Services for sending money (termed "international remittances")
from the United States to locations worldwide have become
invaluable to both documented and undocumented consumers. Many
of these consumers are migrant workers, who rely on international
remittances to send money back to their families in their home
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countries.' These funds play an important role in the lives of those
who receive them, as citizens of developing foreign countries often
use international remittances to pay for basic expenses related to
housing, food and water, and education.2 The process of sending
international remittances usually involves immigrants using a money
transmission business and paying the business a fee to send money to
their friends and family in their native countries. 3 These money
transmission businesses serve customers through closed networks, by
transferring funds through a network of agents, 4 or through open
networks, where the businesses use other institutions or third-party
entities to transfer funds from consumer to consumer.
While many banks offer services providing international
remittances, money transmission businesses remain the most
preferred providers amongst immigrants in the United States.6 The
preference for using money transmission business over financial
institutions may be credited to the fact that financial institutions
almost always require the sender to first open an account with the
institution. Because the Bank Secrecy Act ("BSA") requires banks
to the identity of every account-holding customer,' banks are unable
to serve undocumented customers who lack legal identification, such
as a social security number or individual tax identification number.'
1. The World Bank, GcneralPrinciplesfor InternationalRcmittance Services (Jan. 2007),
available at http://siteresources.worldbank.org/INTPAYMENTREMMITTANCE/ Resources/
New RemittanceReport.pdf.
2. U.S Gov'T ACCOUNTABILITY OFFICE, GAO-06-24, REPORT TO THE COMMITTEE ON
BANKING, HOUSING, AND URBAN AFFAIRS, U.S. SENATE, INTERNATIONAL REMITTANCES:
INFORMATION ON PRODUCTS, COSTS, AND CONSUMER DISCLOSURES 1 (Nov. 2005), available

at http://www.gao.gov/assets/250/248554.pdf [herein after GAO, InternationalRemittances].
3. Dilip Ratha, Remittance: Funds for the Folks Back Home, INT'L MONETARY FUND,
http://www.imf.org/external/pubs/ft/fandd/basics/remitt.htm.
4. U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-12-881 COMMUNITY BANKS AND CREDIT
UNIONS: IMPACT OF THE DODD-FRANK ACT DEPENDS LARGELY ON FUTURE RULE MAKINGS,

n. 124 (2012), available at http://www.gao.gov/assets/650/648210.pdf.
5. Michael J. Lorden, Dodd-Frank 1073: Creating the Well-Informed Remittance
Consumer,25 LOY. CONSUMER L. REV. 266,276 (2013).
6. The Remittances Game of Chance: Playing with a Loaded Dice?, Consumers Int'l (Jan.
2012), http://www.consumersinternational.org/media/886482/the%20remittances%20game%20of
%20chance.pdf [hereinafter CI, Remittance Game].
7. 31 C.F.R. § 1020.220(a)(2) (2011).
8. "IA]Ilmost all financial institutions require the remitter to become a customer, and some
individuals may prefer not to establish such a relationship." Terri Bradford, International
Remittances, PAYMENTS Sys. RES. BRIEFING (Fed. Reserve Bank of Kan. City, Kansas City,
Mo.), Dec. 2008, at 1, 3, availableat http://www.kc.frb.org/Publicat/PSR/Briefings/PSR-Briefing
Dec08.pdf Ihereinafter Bradford, InternationalRemittances Briefing]. Further, unbanked and
underbanked individuals have expressed that identification requirements pose the "greatest
barrier to having a relationship with bank" and cite "simpler identification requirements" as
reasons for turning to retailers [non-bank entities] instead of banks. FED. RESERVE BANK OF
KAN. CITY, A STUDY OF THE UNBANKED AND UNDERBANKED CONSUMER IN THE TENTH
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Furthermore, most financial institutions do not have systems or
operations infrastructure that can provide payout services of smaller
sums to locations outside of the United States.9 In contrast, closed
network money transmission businesses with the necessary systems
and operations infrastructure do have the ability to serve
undocumented customers by not requiring formal identification for
transactions under $3,000,Io which is consistent with the transaction
amounts sent by most remittance consumers."
Federal regulations have long governed money transmission
businesses in the international remittance market, as the crackdown
on money laundering and the need for consumer protection have
become an imperative government objective. However, there is an
absence of federal regulations governing the licensing of money
transmission businesses, which in turn has caused problems for

FEDERAL RESERVE DISTRICT: EXECUTIVE SUMMARY (2010), availablc at http://www.
kansascityfcd.org/publicat/research/communitylunbanked.executive.summary.pdf
Ihereinafter,
KC Federal Reserve, Unbanked and Undcrbanked. Banks and financial institutions are
required under federal law to verify customer identification while money service businesses are
subject to different regulations, which require customer identification verification for
transactions over $3,000. Federal law requires banks to implement a "written Customer
Identification program" and "obtain ... the following information from the customer prior to
opening an account: 1) Name; 2) Date of birth . . . ; 3) Address ... ; and, 4) Identification
number." (A taxpayer identification number, as defined by 26 U.S.C. § 6109, includes either a
social security account number or an employee identification number.) 31 C.F.R § 1020.220(a)
(2011). For the purpose of this section, "bank" is defined as "a bank . . . that is subject to
regulation by a Federal functional regulator" and "a credit union, private bank, and trust
company ... that does not have a Federal functional regulator." 31 C.F.R. § 1020.100(b) (2011).
On the other hand, money transmission businesses generally do not require customers to
establish an account relationship with the [business]. Sc 31 C.F.R. § 1010.100 (2011).
Therefore, federal regulations require money transmission businesses to look out for suspicious
activity by customers and only require customer identification for larger sums, of more than
$3000. 31 C.F.R. H§ 1022.320,1010.410(e) (2011).
9. See Over the Sea and FarAway, THE ECONOMIST, May 19,2012, available at http://ww
w.economist.com/node/21554740 [hereinafter THE ECONOMIST, Over the Seal (stating that
"banks largely avoid [international remittance] business because the existing interbank transfer
systems were built to move money in big lumps rather than by the spoonful. So most banks
have offered small-scale cross-border transfers as an afterthought and made them so expensive
and inconvenient that they are rarely used.") Also, services provided by financial institutions
may not "offer the geographic reach" that money transmission businesses are capable of
providing. Bradford, InternationalRemittances Briefing, supra note 8.
10. See 31 C.F.R. § 1010.410(e)-(i) (2011) (requiring "nonbank financial institutions" to
keep records of every transaction excecding$3,000and requiring them to "verify the identity of
the person placing the transmittal order . .. andj obtain and retain a record of the name and
address, the type of identification reviewed . . . as well as a record of the person's taxpayer
identification number . . .. " (emphasis added). Thus, by law, nonbank financial institutions are
not required to ascertain a sending party's identity when making a transaction under $3,000.
11. See IFAD, SENDING MONEY HOME: WORLDWIDE REMITTANCE FLOWS TO
DEVELOPING AND TRANSITION COUNTRIES, 2 (2007), avialable at www.ifad.org/remittances/
maps/brochure.pdf (stating that in 2006, the typical transaction being sent by migrants to their
families in other countries amounted to "US$100, $200 or $300 at time").
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smaller businesses and nonfederally regulated financial institutions
such as credit unions, community banks, and regional banks wishing
to enter the international remittance market. The Office of the
Comptroller of the Currency ("OCC") regulates national banks and
federally chartered financial institutionsl2 and exempts these
institutions from state licensing regulations, leaving the states to only
regulate nonfederal financial institutions.13
Each state's banking or financial departments are responsible for
enforcing the respective state's regulations governing money
transmitter licenses. 4 States across the country maintain similar
regulatory schemes, with some differences in bond requirements,"
proof of business soundness,16 implementation of compliance
procedures, 7 and auditing requirements."s Although these variations
are nominal, complying with the different licensing requirements of
each and every state imposes financial and administrative burdens on
money transmission businesses. As a result, leaving regulation of
money transmission licensing to the states has created a barrier for
money transmission businesses seeking to enter the international
remittance market, disadvantaging consumers by forcing them to pay
higher transaction fees inflicted by dominant providers. ' Displacing
12. Christine E. Blair & Rose M. Kushmeider, Challenges to the DualBanking Systcm: The
Funding of Bank Supervision, 18 FDIC BANKING REV. 1, 2 (2006), available at http://www.fdic.
gov/bank/analytical/banking/2006mar/articlel/articlel.pdf (discussing the passage of the
National Currency Act and the OCC's role in supervising national banks).
13. News Release, Comptroller of the Currency, OCC Issues Final Rules on National Bank
Preemption and Visitorial Powers; Includes Strong Standard to Keep Predatory Lending out of
National Banks (Jan. 7, 2004), available at http://www.occ.gov/static/news-issuances/newsreleases/2004/nr-occ-2004-3.pdf (discussing federal preemption of state banking laws, and noting
that "lexamples of laws that do not apply to national banks are those that ... require state
licenses...").
14. Andrea Lee Negroni, Risky Business: State Regulation of Money Transmitters,
CLEAR
NEWS,
http://www.clearhq.org/resources/spring_2003 negroni.htm
[hereinafter
Negroni, Risky Business].
15. Id.
16. Jonathan L. Pompan, Understanding the Relationshio between Money Transmitter
Laws and Regulations and Debt Management Plans, VENABLE LLP, (Jan. 20, 2012), http://
www.venable.com/files/Publication/856fad76-dcb6-490b-b567-230f886e2237/Presentation/Public
ationAttachment/b5b209ac-abl-4030-8dd6-300c6c74106c/AICCCA PresentationUnderstandi
ngthe Relationship-betweenMoney_Transmitter_.Laws and.pdf (stating that typical licensing
requirements require businesses to have "good moral character" and "command confidence in
the public").
17. Id. (stating that money transmission businesses must comply with state requirements, as
well as federal OFAC screening, and anti-money laundering requirements and noting that
noncompliance generates penalties that "typically are significant").
18. Id. (providing common guidelines for state supervision and examination of money
transmission businesses).
19. Susana Groves, Making Remittance Costs Transparent, INT'L DIASPORA
ENGAGEMENT ALLIANCE (Apr. 22, 2012), http://diasporaalliance.org/making-remittance-coststransparent (discussing the reasons for high remittance costs, including "regulatory barriers").
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state licensing requirements with a uniform federal licensing scheme
would promote efficiency, practicality, and consistency with the
current federal regulations governing money transmission businesses
while also breaking down the barriers that currently hinder money
transmission businesses from entering the international remittance
market.
This note will examine the effects that both federal regulations of
money transmission businesses and current state licensing regulations
have had on the international remittance market and how reform of
these regulations is required to benefit consumers of money
transmission businesses.
Part II presents the history of the
development of federal and state regulations, which have formed and
impacted the state of the current international remittance market.
Part III discusses the implications of existing state licensing
regulations and the problems these regulations present in fostering a
competitive international remittance market.
Lastly, Part IV
recommends changes to the current international remittance market
structure in order to promote competition and reduce market prices
and ultimately proposes to eliminate licensing at the state level in
order to implement change to the market and benefit both emerging
money transmission businesses and their customers.
II. THE DEVELOPMENT OF INTERNATIONAL
REMITTANCE REGULATIONS
A.

HISTORY OF FEDERAL REGULATIONS

Laws regulating financial institutions, including those that
provide international remittance services, were first enacted to
2(11
combat money-laundering activities. Money laundering is a method
used to disguise money that has been obtained through illegal or
criminal means. 21 The act of money laundering involves introducing
the money into the financial system and then moving it through the
system by transferring it through several different accounts.2 This
process causes the money to be "layered" through many financial
transactions. The money can then be returned to the money
launderer, appearing to be from a legal and legitimate source.
20. History of Anti-Money Laundering Laws, FIN. CRIMES ENFORCEMENT NETWORK,
http://www.fincen.gov/news-room/amlhistory.html (last visited Oct. 26, 2013) Ihereinafter
History ofAML Lawsl.
21. Id.
22. Money Laundcring: A Three-Stage Process, ABOUT Bus.

CRIME SOLUTIONS INC.,

http://www.moncylaundering.ca/public/law/3_stagesML.php (last visited Oct. 26, 2013).

23. Id.
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Money laundering has been linked to individuals involved in
terrorism, drug trafficking, arms dealing, and other illegal activities.24
Money laundering thus enables criminal activity and threatens the
integrity of the United States' financial institutions. 25 The institutions
unknowingly assist the money launderers in legitimizing their funds,
fostering an opportunity for the launderers' criminal activity.26
Congress enacted the BSA, the first federal regulation to combat
money laundering, in 1970.27 The BSA sought to track and identify
the movement of funds through banks and financial institutions by
requiring banks and institutions to report the occurrence and source
of cash transactions over $10,000 and to keep records of financial
transactions. 28 The BSA has been amended several times throughout
the years, as the fight against money laundering has been a growing
and continuing government concern. 29
The Financial Crimes Enforcement Network ("FinCEN") is the
government agency responsible for enforcing BSA regulations of the
BSA. 0 FinCEN has grouped money transfer businesses under the
nonbank financial institutions definition of "money service
businesses," thus subjecting them to BSA regulations."
The
Annunzio-Wylie Anti-Money Laundering Act of 1992 required
financial institutions to file a suspicious activity report ("SAR")
whenever suspicious activity occurred.32 In 1994, Congress passed the
Money Laundering Suppression Act to amend the BSA. The Act
requires every money transmission business to register their basic
information with FinCEN and list all agents authorized to act in
connection with the financial services offered by the money service
business.34
In response to the terrorist attacks of September 11, 2001,
Congress enacted the USA Patriot Act to prevent further terrorist
24. About FinCEN: FrequentlyAsked Oucstions, FIN. CRIMES ENFORCEMENT NETWORK,
http://fincen.gov/aboutjfincen/wwd/faqs.html (last visited Oct. 26, 2013).
25. What is Money Laundeing?, THE FIN. ACTION TASK FORCE, http://www.fatf-gafi.org/
pagcs/faq/moneylaundering/ (last visited Oct. 26, 2013).
26. Id.
27. Bank Secrecy Act/Anti-Money Laundeing/OFAC USA Patriot Act Compliance
Policy, Midwest Independent Bank, available at https://www.mibanc.com/files/BSA Policy
2012-04-04.pdf (last visited Oct. 26, 2013).
28. Ratha, supra note 3.
29. Id.
30. Law Enforcement: Overview, FIN. CRIMES ENFORCEMENT NETWORK, http://www.
fincen.gov/law_ enforcement/ (last visited Oct. 26, 2013).
31. Money Services Businesses: Am I an MSB, FIN. CRIMES ENFORCEMENT NETWORK,
http:/Iwww. fincen.gov/financialinstitutions/msb/amimsb.htmi (last visited Oct. 26, 2013).
32. Ratha, supra note 3.
33. Id.
34. 31 U.S.C. § 5330 (2001). See alsoRatha, supra note 3.
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acts and increase national security." The USA Patriot Act amended
the BSA, requiring all money transmission businesses to implement
an anti-money laundering program, which mandates provisions to
develop internal policies, designate a compliance officer, establish an
ongoing employee-training program, and maintain an audit program
to test the anti-money laundering program.3 6 The BSA also requires
all financial institutions to implement a customer identification
program and sets out specific procedures for these institutions to
follow." Federally regulated financial institutions and nonfederally
regulated financial institutions, such as credit unions or private banks,
are always required by the USA Patriot Act to implement customer
identification procedures under 31 C.F.R §1010.220 as part of its BSA
Specifically, banks must verify each
compliance program."
customer's name, birthdate, address, and identification number prior
In contrast, money
to the customer opening an account. 39
transmission businesses are only subject to regulations under 31
C.F.R §1010.220, requiring them to verify customer identification
only when transactions reach an amount exceeding $3000.40
The September 11th attacks also prompted the Office of Foreign
Assets and Control ("OFAC") to strictly enforce regulations and
sanctions against U.S. citizens and entities4 engaged in facilitating
transactions that may be used for "nefarious purposes" related to
terrorism or other activity contrary to national or foreign policy
objectives.42 These regulations are aimed at preventing countries,
entities, and individuals from using the United States' financial
system in a way that threatens national security.43 To comply with
OFAC regulations, money transmission businesses are required to
screen transactions to ensure that neither the sending nor receiving
party to a remittance is listed on OFAC's Specially Designated

35. USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 272 (2001) [hereinafter Patriot Acti.
36. 31 U.S.C. §5318(h) (2011) (codified as amended at Patriot Act, 115 Stat. at 322).
37. Id. at §5318 (2011) (codified as amended at Patriot Act, 115 Stat. at 317).
38. BSA and Related Regulations, OFF. OF THE COMPTROLLER OF THE CURRENCY,
http://www.occ.gov/topics/compliance-bsa/bsalbsa-rcgulations/index-bsa-regulations.html
(last
visited Oct. 26,2013); 31 CFR §103.121.
39. 31 C.F.R. §1010.220.
40. Id. at §1010.410(c).
41. World Compliance, OFAC 1-2, http://www.worldcompliance.com/Libraries/White
Papers/OFACCompliance White-paper.sflb.ashx (last visited Oct. 26, 2013) [hereinafter, WC,
OFA q.
42. Id.
43. ProtectingOur National Security: The CriticalNature of OFAC Compliance lor Money
Service Businesses, OFFICE OF FOREIGN ASSETS CONTROL, available at http://www.
treasury.gov/resource-center/sanctions/Documents/msbreg.pdf (last updated Aug. 27, 2004)
[hereinafter OFACComplianceforMSBS|.
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National or Blocked Person ("SDN") List." The SDN list identifies
known individuals and companies owned or controlled by "targeted
countries," as well as individuals, groups and entities who are
involved in terrorist activity or narcotics trafficking. 45 The SDN list is
generated every week and companies involved in financial
transactions are expected to use the list to identify possible matches
in their customer database and block and report any SDN matches to
OFAC.46
Money transmission businesses and financial institutions not
regulated by the OCC are subject to the preceding federal
regulations, and with the increasing need for national security, these
businesses may be subject to more stringent federal regulations in the
future. While federal regulations may place a burden on money
transmission businesses, the obstacle for money transmission
businesses to establish themselves and prosper in the international
remittance market resides in state regulations.
B.

CURRENT STATE LICENSING REGULATIONS

Forty-eight states and the District of Columbia have all enacted
money transmitter laws or money service business acts,47 and fortyeight states require money transmission businesses to obtain a license
before doing business.4 The general purpose of money transmitter
licensing measures is to promote the safety and soundness of money
transmission businesses, ensuring financial stability and ultimately
protect customer funds.49 While money transmitter licensing lies
44. OFA C Compliance for MSBS, supra note 43.
45. Resource Center, U.S. DEP'T OF THE TREASURY, http://www.treasury.gov/resourcecenter/sanctions/SDN-List/Pages/default.aspx (last updated Oct. 7, 2013).
46. WC, OFA C supra note 41.
47. Pompan, supra note 16.
48. Cindy Merritt, Keeping Pacc as Money Transfers Proliferate, PORTALS AND RAILS
BLOG (Oct. 24, 2011), http://portalsandrails.frbatlanta.org/2011/10/keeping-pace-as-moneytransmitters-proliferate.html; Robin Sidel, Regulator Examines Bitcoin Practices,WALL ST. J.
(Aug. 11, 2013), available at http://online.wsj.com/news/articles/SB100014241278873235856
04579006880143449754.
49. See CAL. FIN. CODE § 2002 (2012) (specifiying the Legislature's intent to "a) protect the
interest of persons in this state who use money transmission services, b) to provide for safe and
sound conduct of the business of licensees, and c) maintain public confidence in licensees").
Texas recognizes that licensing regulations "focus on protecting consumers using the services of
regulated entities . . . and . . . ensure that consumer's funds are protected." Regulation of
Money Transmitters in Texas: An Overview, TEX. DEP'T OF BANKING, http://www.banking.

state.tx.us/news/speeches/2004/11-10-04sp.htm (last visited Oct. 26, 2013). The District of
Columbia's Department of Banking and Financial Institutions establishes its goal to "protect
consumers from unfair practices through licensing." Money TransmitterLicensing, THE D.C.
DEP'T OF INS., SEC., AND BANKING, http://dbfi.washingtondc.gov/dbfi/cwp/view,a,3,q,519109.
asp (last visited Oct. 26, 2013).
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within the realm of state legislation, the federal government supports
state licensing regulations by making the failure to obtain a license a
criminal offense under federal law when the failure is punishable
under state law.so
State money transmitting licensing laws define money
transmission businesses broadly, and many states, such as California,
have expanded their laws to include domestic money transmissions
This expansion of
rather than just international transfers.52
regulation, a result of the rise of technology companies and
businesses offering payment services using money transmission as
process of payment, demonstrates that regulation for all money
transmission businesses may be a continuing and growing concern for
state legislatures.
III. PROBLEMS IMPOSED ON THE INTERNATIONAL
REMITTANCE MARKET BY STATE LICENSING LAWS
A.

BARRIERS TO ENTERING THE INTERNATIONAL REMITTANCE
MARKET.

The varying requirements among states to obtain money
transmitter licenses produce problems for businesses hoping to enter
the international remittance market. Particularly, it is a slow and
difficult process to obtain licenses in multiple states, as businesses
must comply with different procedures in each state. Abiding by
these money transmitting licensing requirements can become onerous
and expensive. For example, California requires businesses wishing
to obtain a money transmitter license to comply with several

50. 18 U.S.C §1960 (2006) ("Whoever knowingly conducts, controls, manages, supervises,
directs, or owns all or part of an unlicensed money transmitting business, shall be fined ... or
imprisoned not more than 5 years. . . '[uinlicensed money transmitting business' means a money
transmitting business which . . . is operated without an appropriate money transmitting license
in a State where such operation is punishable as a misdemeanor or felony under State law....").
51. Sce Owen Thomas, This Innovation-Killing California Law Could Get A Host of
Startups in Money Trouble, Bus. INSIDER (July 11, 2012), http://www.businessinsider.com/cal
ifornia-money-transmitter-act-startups-2012-7.
52. Owen Thomas, California Is Rethinking The FinancialRegulations That Are Driving
Payment Startups Crazy,Bus. INSIDER (Mar. 11, 2013), http://www.businessinsider.com/californ
ia-rethinks-money-transmission-act-2013-3#ixzz2fvHSqYxF
[hereinafter Thomas, Payment
Startups).
53. See Jessica Guynn & Mark Lifiser, Silicon Valley Start-Ups Decry State Money
Transmission Law, L.A. TIMES (Apr. 2, 2013), http://articles.latimes.com/2013/apr/02/business
/la-fi-mobile-money-20130402 (discussing the application of money transmission laws to hightech start-ups and noting that the California laws were "expanded to keep pace with new
technology").
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requirements, including paying a $5,000 application fee,5 posting a
security deposit or surety bond ranging from $250,000-$7 million, 5
paying an annual license fee of $2,500,56 maintaining a net worth

requirement of at least $500,000,17 and filing an annual audit report.5 1
New Jersey law requires money transmission businesses to pay a $700
application fee,59 post a surety bond ranging from $25,000-$100,000,60
maintain a net worth of $100,000,61 and file an annual report including
audited financial statements.62 These are just two examples of
licensing requirements, and such disparities exist among all the other
forty-six states that require licenses for foreign money transmission
businesses.
The surety bond requirement serves as a legitimate protective
measure to consumers, as it is designed to protect consumers from
financial loss. 63 Money transmission businesses, are required to post a
surety bond to be granted a license to ensure the businesses are in
compliance with laws and to ensure potential recovery of lost funds or
failure to deliver funds from a customer sending an international
remittance to a receiving customer.M However, surety bond rates
make it extremely expensive for money transmission businesses to
obtain a bond in each state of operation, as rates for money
transmitters are typically 2.5 times higher than those for standard
commercial bonds." In 2005, World Bank estimated that to start a
money transmission business and acquire licenses in just 30 states
would require bonds and a net worth of about $10 million.66

54. CAL. FIN. CODE § 2032(b) (2103).
55. Id. at § 2037 (2103).
56. Id. at § 2038(c) (2012).
57. Id at § 2040(a) (2013). At the time this article was written, Assembly Bill 786 was
approved by the California State Assembly to amend the 2010 California Money Transmission
Act and sent to the Governor approval. The bill would amend the current net worth
requirement, reducing the necessary minimum net worth to between $100,000 and $500,000,
"depending on estimated or actual transaction volume." Assemb. B. 786, 2013 Leg., Reg. Sess.
(Cal. 2013).
58. CAL. FIN. CODE § 2039 (2013).
59. License Application Instructions, N.J. DEP'T OF BANKING AND INS. http://http://www.
state.nj.us/dobilbanklicensing/debtadjustapp.pdf (last visited Oct. 4, 2013).
60. N.J. STAT. ANN. § 17:15C-8 (a)(2)(2012).
61. Id. at § 17:15C-5(a)(1) (2012).
62. Id. at § 17:15C-12(a) (2012).
63. See Suretyship A Practical Guide to Surely Bonds, CNA SURETY (2012),
http://www.cnasurety.com/services/pdf/Suretyship.pdf [hereinafter CNA, Suretyship].
64. See id. ("jLicense bondsj 'put teeth' into the laws passed for public protection . ...
IBusinesses] give a bond to guarantee . . . compliance. If they do not comply, the surety pays
damages or ensures compliance.").
65. Money Transmitter Bonds, LANCE SURETY BONDS ASSOCs., INC., http://www.surety
bonds.org/moncy-transmitter-bonds (last visited Oct. 6, 2013).
66. DILIP RATHA & JAN RIEDBERG, ON REDUCING REMITrANCE COSTS 6 (2005),
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This presents a significant problem for start-ups, that desire to
expand nationwide but that are unable to raise their net worth or the
capital to obtain licenses or afford surety bond costs. The surety
bond requirement is especially burdensome on those wishing to offer
online remittance services, as those states must obtain licenses in each
state where customers utilize their services, even if the businesses
have no physical presence in the state. 7 On the other hand, licensing
requirements actually enable broader success for well-established
organizations that are already successful in the remittance market and
that can discount competition because of licensing laws.68 For
example, large corporations such as Google, PayPal, and Square have
competitive advantages over smaller companies, that are unable to
raise their investment capital and afford bond payment amounts to
satisfy each state's regulation requirements. 6 9 One start-up company
involved in domestic money transmission, FaceCash, was forced to
stop doing business because of the expensive requirements imposed
on the company in obtaining a money transmitter license.7 0 However,
market leaders Western Union and MoneyGram, who 9enerated
revenue of $5.5 billion and $1.2 billion in 2011 respectively, are able
to meet stringent capital and bonding licensing requirements of
capital and bonding, while smaller, less established companies are
hindered from doing so. 72

available at http://sitcresources.worldhank.org/INTPROSPECTS/Resources/Onreducingremitta
ncccosts-revisedMayl2.pdf.
67. New York Clarifies Position On Licensing Of Internet Based Money Transmitters,
FUERST L. BLOG (Apr. 7, 2011, 8:52 AM), http://www.fuerstlaw.com/wp/indcx.php/07/newyork-clarifies-position-on-licensing-of-internet-based-money-transmitters/.
68. Sean Sposito, Facebook Fast-Tracks Its Payments Business, AM. BANKER (Feb. 21,
2012), http://www.americanbanker.com/issues/177_35/facebook-credits-money-transmitter-licen
se-bank-regulation-1046825-1.html?pg=1. Sposito further cites that "Iflor any company that can
meet the requirements, the Imoney transmitter] licenses are as easy to obtain as a driver's
license." Id. Accordingly, for a company like Facebook, which received $3.7 billion in revenue
in 2011, meeting the net worth and surety bond requirements of each state would most likely
not be a problem as it would for smaller businesses with a lesser amount of revenue. See id.
69. Guynn & Lifhser, supra note 53.
70. Information for Caliornia Residents, FACECASH (Nov. 14, 2011, 5:00 PM), https://
www.facecash.com/legal/ca.html.
71. Financials, W. UNION (2012), http://ir.westernunion.com/invcstor-relations/financials
Idefault.aspx; Company Facts,MONEYGRAM, http://www.moneygram.com/MGICorp/MediaRc
lations/OurCompany/CompanyFacts/index.htm (last visited Oct. 26, 2013).
72. Assemblymember Roger Dickinson has classified the dilemma as "the chicken and the
egg problem," noting that to get a license, start-up businesses must have "a certain amount of
capital guaranteed. But when you go to the [investors] that have the capital, they say they are
not going to commit to you unless you have a license." Guynn & Lifhser, supra note 53.
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Due to lack of competition, Western Union has established itself
as the dominant provider of international remittance services and is
therefore able to charge high fees to consumers. In 2006, Western
Union achieved a profit margin of thirty percemt-almost twice that
of its peer group average.
International remittance transactions
usually consist of the sender paying the remittance at an agent
location of a money transmission business or through the Internet.74
The sending agency then instructs the pay aent in the recipient's
country to pay the remittance to the recipient. Money transmission
businesses profit from these remittance transactions by charging a fee
based on a percentage of the principal amount as well as a currencyconversion fee. The exact prices charged per transaction may be
based on how the receiver is paid, the speed of the transfer, and the
location of the sending and receiving agencies.77
On average, remittance fees total to about ten percent of the
principal amount and can become as high as twenty percent for
transfers within smaller migration corridors. These high transaction
fees impose a greater burden on single remittances of smaller
amounts compared to single remittances of large amounts.79
Typically, remittance consumers are nonnative individuals who may
not have educations beyond the secondary level and who are likely to
have earnings below the average per capita earnings in their host
country.80 Due to low income, the ordinary remittance consumer is
73. Gabriel Thompson, Immigrants Push Western Union to Share the Wealth, THE
(May 28, 2007), http://www.thenation.com/article/immigrants-push-wcstern-unionshare-wealth.
74. Ratha, supra note 3.
75. Id.
76. Id.; Terms and Conditions, W. UNION, http://www.westernunion.com/us/termsconditions (last visited Oct. 26, 2013) [hereinafter W U Terms and Conditionsj (disclosing that
"in addition to the transfer fee, Western Union also makes money when it changes your dollars
into foreign currency").
77. WU Terms and Conditions, supra note 76 (Western Union provides that in using its
service, consumers agree to pay "a fee for each service transaction . . . at the applicable rate then
in effect . . . [which] will be provided to you prior to your final authorization of the
transaction . . . .").
78. Ratha, supra note 3. The term "migration corridors" refers to the flow of remittances
between a sending and receiving country. A "large" migration corridor consists of a sending
and receiving country with a high volume of remittances and larger number of providers, such as
the United States and Mexico. See The Economist, New Rivers of Gold, THE ECONOMIST
(Apr. 28, 2012), available at http://www.economist.com/node/21553458. Accordingly, a "smaller
migration corridor" consists of a sending and receiving country with a lesser volume of
remittances being conducted between them.
79. Id.
80. Cl, Remittance Game, supra note 6, at 8.
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likely to send small remittances, in amounts between $200 and
$1,100," and thus become adversely affected by high transaction costs
imposed by money transmission businesses.
Many international and financial organizations have proposed
that greater access to banks would help to increase market
competition.8 2 However, despite such offerings by banks, a large
segment of remittance consumers choose to use money transfer
Statistical evidence provides
businesses over financial institutions.
that fifteen percent of the United States population is under-banked8 4
and that the majority of the under-banked population is comprised of
the unemployed and immigrants who transfer money internationally
through remittances." Three times as man under-banked consumers
use remittance services than all consumers.
One significant obstacle that most banks impose on remittance
consumers is the requirement that both the receiver and the sender of
international remittances have a bank account to conduct such
transfers.87 This poses a problem for immigrants, specifically for
undocumented immigrants, who do not have legal identification to
Even immigrants who do have legal
open a bank account.
identification and the ability and resources to open a bank account
may decide against opening one, due to unfamiliarity with banking or
a belief that service charges or minimum balance requirements are
too high." Consequently, because banks are required to verify legal
*
*
89
identification, money transmission businesses are significantly more
attractive to immigrant consumers with no legal identification or who
do not wish to open a bank account, increasing the value and
necessity of money transfer businesses in the international remittance
market to these immigrant consumers.
Other factors may add to remittance consumers' preference for
money transmission businesses as well. First, well-established money
81. Manuel Orozco, Worker Remittances: An International Comparison 14 (Inter-Am.
Dev. Bank, Wokring Paper, February 2()3), available at http://www.cfsinnovation.com/system
/files/imported/managed documents/orozco-feb2003.pdf.
82. Ratha, supra note 3.
83. CI, Remittance Game, supra note 6, at 9.
84. "Under-banked" refers to "those who don't have a checking account or a primary
banking relationship." Penny Crosman, Who Are the Underbanked, AM. BANKER (Jun. 14,
2012), http://www.americanbanker.com/issues/177_115/Unbanked-present-market-opportunityfor-banks-I 050123-1.htmi.
85. Id.
86. Id.
87. George Samuels, Banking Unhanked Immgrants through Remittances, Fed. Rserve
Bank of Bos. 8 (2003), available at http:// www.bos.frb.org/commdev/c&b/2003/fall/unbanked.
pdf.
88. Id.
89. 31 C.F.R. § 103.121.
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transmission businesses are convenient and easily accessible to
customers, with minimal paperwork, longer business hours, and an
abundance of locations and affiliates in foreign countries where
money can be received.9 o Western Union, for example, has
approximately 510,000 agent locations worldwide, including those
based in remote towns and sites." In addition, employees of money
transfer businesses often speak the native languages of their
consumers, diminishing the language barrier that exists in many
banks. 92 Lastly, bank international remittance rates can exceed the
rates that money transmission businesses offer, thus failing to exist as
a cheaper alternative to money transfers. For example, Bank of
America charges $45 for an outgoing international wire sent in U.S.
dollars and $35 for an outgoing international wire sent in the foreign
currency of the recipient country." Banks lack cost-effective rates for
international remittances of smaller amounts, and it would only be
practical to utilize their services for transfers involving large lump
9
SM.94
sums.
IV. PROPOSED SOLUTION
Proposals to help lower transaction fees for international
remittances have been a topic of debate amongst financial
institutions, human rights groups, and economists, with concerns over
issues such as consumer protection, economic growth, and social
justice for immigrants. There are many arguments and suggestions
for lowering transaction fees, but the most effective solution consists
of increasing competition within the international remittance market
in order to benefit both money transmission businesses and
consumers. In the current state of the international remittance
market, Western Union's wide global distribution of agents gives the
company a significant advantage over any other money transmission

90. Maria Saccheti, Beating the Bank, THE Bos. GLOBE (Apr. 15, 2008), available at
http://www.boston.com/news/local/articles/2008/04/15/beating-the-bank/?pagc=full.
91. Agents, WESTERN UNION, http://corporate.westernunion.com/Agents.htm (last visited
Oct. 15, 2013); Oscar Avila and Antonio Oliva, Western Union Boycott Divides, CHI. TRIBUNE
(Oct. 21, 2007), http://www.chicagotribune.com/chi-wcstern-union-bdoct2l,0,1184332.story?
pagc=2 (asserting that Western Union is "a fixture in Mexican towns like Nochistland and
immigrant enclaves in the U.S.... land that] Western Union offers a "financial lifeline to isolate
places typically underserved by banks").
92. GAO, International Remittances, supra note 2, at 3.
93. Wire Transfer Frequently Asked Ouestions, BANK OF AM. (last visited Oct. 15, 2013),
http://www.bankofamerica.com/deposits/checksave/index.cfm?template=1cjfaq-wire#question5.
Bank of America gives a fixed transaction fee for "fees associated with an international wire."
94. The Economist, Over the Sea, supra note 9, at 2 (discussing how interbank transfer
systems were built to transfer money in big lump sums).
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business, resulting in higher than necessary prices for remittance
fees.95 If money transmission businesses had greater accessibility to
the market, Western Union's dominance would be reduced and it
would be forced to lower its remittance fees for consumers. 96
Reforming state licensing regulations that enable dominant
providers to flourish in the current international remittance market
would effectively increase competition. Without reform of state
regulations, it is nearly impossible for money transmission businesses
to enter into the market and expand their services nationwide. Even
money transmission businesses that do not seek to expand nationally
and only intend to operate in certain locations or regions or among
specific country-to-country corridors would have an impact on the
international remittance market. Research has shown that new
entrants to the remittance market need not comprise a dominant
portion of the market to make a difference in the way the market
operates; in many corridors where plenty of competition exists, fees
charged by traditional money transmission businesses have
significantly decreased.9 7 For example, in the U.S.-Mexico corridor,
the proliferation of small, independent money transmission
businesses providing international remittance services drove the cost
of transferring $300 from the United States to Mexico from $26.12 in
1999 to $12.84 in 2003.98 The decrease in costs within the U.S.-Mexico
corridor shows that transfer costs tended to increase in regions where
competition in the remittance market was less intense and tended to
decrease when competition in the region was more intense.99
Licensing money transmission businesses will always be a vital
component of regulation, whether it occurs on the state or federal
level. States enforce licensing requirements for the purposes of
consumer protection, regulating money transmission businesses and
preventing illegal businesses from engaging in consumer fraud."
Mandating businesses to apply for licenses and meet all the
requirements for obtaining a money transfer license enables states to
monitor and ensure these businesses are engaging in legitimate
international remittance activity.'' However, the main problem that
the current state licensing regulatory framework poses is that money
95. Thompson, supra note 73, at 2.
96. Id.
97. The Economist, Over the Sea, supra note 9, at 4.
98. Raul Hernandez Cross, The U.S.-Mcxico Remittance Corridor: Lessons on Shifting
from Informal to Formal TransferSystems27 (The World Bank, Working Paper No. 47,2005).
99. Id. at 16.
100. Press Release, Mass. Div. of Banks, Division of Banks Orders Money Transfer Business
to Shut Down (Mar. 14, 2002), availableat http://www.mass.gov/ocabr/consumer/banks-banking/
education/division-of-banks-orders-money-transfer.html.
101. Id.
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transmission businesses must conform to forty-eight different
regulator requirements. Because each of the forty-eight states
requiring licenses maintain the same general requirements with only
minor variations, it would make sense to eliminate the different
licensing requirements for each state and adapt a uniform federal
licensing scheme for money transmission businesses.
Standardization of regulations would best be accomplished by
merging the oversight of money transmission licensing under a central
federal authority. The first advantage to the governance of a central
authority is the elimination of the expensive surety bond
requirements and compliance with different procedures for each
state. Instead, there would be a single surety bond requirement in
accordance with federal regulations, and a single federal agency
would oversee the licensing of all money transmission businesses
across the country-similar to already existing federal agencies' roles
in enforcing regulations of money transmitters. FinCEN already
manages the registration of money transmission business across the
United States to ensure compliance with anti-money laundering
programs.1 " The Consumer Financial Protection Bureau ("CFPB")
oversees consumer protection compliance and requires foreign
remittance transmitters to disclose transaction terms and establish
cancellation policies. 103 OFAC has the authority to enforce sanctions
on money transmission businesses that fail to safeguard themselves
from dealings involving persons or entities that are listed on OFAC's
SDN List.1 It would be practical and consistent with the federal
government's current role in delegating agencies to enforce
regulations governing the international remittance market to also
establish a federal agency to implement and enforce licensing
requirements.
Implementing a federal regulation would take cooperation from
all federal agencies currently involved in regulating money
transmission businesses to ascertain the needs and requirements in
establishing or designating just one central authoritative agency. One
argument against a federal licensing scheme would be the burden it
would place on the designated federal agency. Another argument
would highlight the states' legitimate interest in protecting
consumers, asserting that the state is the most suitable body to
regulate money transmission licensing. However, these concerns can
102. See Money Service Businesses Homc, FIN. CRIMES ENFORCEMENT NETWORK (last
visited Oct. 15, 2013), http://www.fincen.gov/financial-institutions/msb/.
103. Kenneth Benton, Remittance Transfers, FED. RESERVE BANK OF PHILA. (2012),
http://www.philadelphiafed.org/bank-resources/publications/consumer-compliance-outlook/2012
/third-quarter/overview-of-new-regulation-e-requirements.cfm.
104. WC, OFAC, supra note 41, at 3.
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be reconciled by leaving certain aspects of current state licensing laws
to be regulated by the state.
Regulations involving auditing
procedures, the maintenance of proof of business soundness, and
compliance with other aspects of consumer protection could continue
to be implemented by the state and subject to state oversight. This
arrangement would alleviate any burden that federal licensing would
have on the designated federal oversight agency while simultaneously
allowing states to preserve their interest in consumer protection.
Licensing money transmission business at the federal level would
lift the current burden of compliance on these businesses and, in turn,
would have a beneficial impact on the international remittance
market and its consumers. Federal licensing would eliminate barriers
to money transmission businesses and promote innovation as smaller
businesses and start-ups aiming to enter into the international
remittance market would have easier access to licensing. Dominant
providers such as Western Union and MoneyGram would be forced
to decrease their current transfer fees and consumers would have a
wider range of choices in where to take their business and "shop for
rates."
V. CONCLUSION
As long as immigrants enter and remain in the United States, the
international remittance market will continue to play a significant
role in facilitating global cross-border transfers.
The current
regulatory framework of licensing money transmission businesses is
inefficient, disarrayed, and burdensome due to the lack of consistency
amongst state laws. Reform is necessary to bolster competition and
must begin with reexamining the role of the states' in administering
money transmitter licenses. Placing money transmitter licensing
within the authority of the federal government instead of the state
governments would coincide with current federal regulations that
already oversee registration, anti-money laundering, and consumer
protection compliance and in turn, lessen the barriers to entry.
Accordingly, federal money transmitting licensing would allow for
new market players to participate in the international market and
provide a benefit to consumers by reducing transaction costs.
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